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l. INTRODUCTION

In this paperl address questins r el ating to governrt
to allocate property rights in a resource to societal actors based upon, and
in proportion to, those actorso prior
issue. First, assuming that government wishes to distribud@grty rights
based upon a A g r ,ahow Bhauldhteer goveqments y st e m
proceed if it wishes to avoid actors inefficiently engaging in a behavior to
secure (additional) property rights? The answer, | will argue, is that the
government should allota the property rights based upon a time period
that precedes the announcement of the intent to allocate such grandfathered
rights. Second, how should government respond once societal actors begin
to anticipate, and therefore to act in anticipation oEhsgrandfathering
regimes? Here, | will argue that the government should resort to basing
property allocations orconstrainedrandomly varying criteria.  Third,
harkening back to the first question, why should we expect government
(i) to wish to employ grandfathering regimeyet also (ii)to wish to cabin
the ability of societal actors to At
opportunities? Here, | will raise considerations pofblic choice and
advance both a pessimistic and an optimistic accouhissphenomenon.

A Visiting Professorof Law, The University of Chicago Law School, 262308
Robert C. Cudd Professor of Environmeritalv, Tulane Law School; Professor of Law,
Emory University School of Law, effective Fall 2008-or valuable conversations and
comments and suggestions on prior drafts, | am gratefarticipants at presentati®mat
the inaugural Harvar8oaltUCLA Junior Environmental Law Scholars Workshop
(including, in particular, Jody Freeman and Jonathan Wiener, who served as
commentators on the papea},the annual meetingf the Canadian Law and Economics
Associationatthe annual meeting of the Midwestern Law and Economics Association,
the annual meeting of the Law and Society Associatéot at faculty workshops at
Columbia Law SchoglEmory Law SchoolGeorge Mason Law School,ulane law
Schoo] and the University of Chicagoaw Schoal
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As resources become scarce, governance schemes to allocate
resources, and rights of access to resources, become more plentiful.
Governments often choose to afford societal actors wgleol the resource
before the advent of the regulataggime better treatment than societal
actors who wish to gain access to the resource after the introduction of
regulation. When dealing with an exhaustible resource, government will
often go beyond simply limiting access to the resource to a defined group
of actors, but also impose limits on how much of the resource any societal
actors may use up in a given time period. The initial allocation of permits
or allowances (which may subsequently be tradable) can once again be
based upon (and at least in roughr opor ti on t o) societal
depletion of the resource up to that point.

Suchsecal | ed fAgrandfatheringo regi mes
in the areas of land use regulation and environmental |diere are
several reasonthat mightexplara gover nment 6s deci si on
a system: a desire to rewapdior good behaviora desire to vindicate
peopl ebs adnnstatvadasepannsed (or perceived need) to
buy the acceptanae® ahdehosdewme wwi lelgi fi

Grandfatheringpased systemsmake initial allocations in
accordance with a rule of first possession: The allocation of resource access
in this way gives rise to a race to capture future resource access, on top of
the therexisting race to capture thmesource itself. But awarding property
to the first possessor creates an incentive for societal actors to engage in a
race to capture the permits. Comment e
the commonso nature of theoraeatoge and h
incentives for competitors to expend inefficiently too much effort toward
winning, and for causing inefficiently early distributérand depletioé
of the resource at issue.

In order to avoid creating an incentive for actors to increase their
current activities in order to receive a larger allocation of access to the
resource in future, the government may base the allocations not on current
activities, but on recent activities that predate the announced intention to
implement the limitations oresource access. Such systdérage become
increasingly more common in the context of environmental and natural
resource regulationFor examplefishery quotas authorized under federal
law are sometimes allocated based upon legal fish landings inbefare
the regulation was in place.

Reliance uporw h a t I wi || call Aretrospect
seeks to solve the problem of excessive behavioral modification by
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introducing some measure of legal uncertain®etrospective allocation
maybeseeas a variant of the fAracé to cap!
or perhaps even the fact that thesea racé remains unannouncedif
prospective participants in aorace don
at | east donot k n ow detdmnane wheiwing theb e me a
racdt hen they canodot effectively alter t
Because of the legal uncertainty, it is more diffidudtnd therefore less of

an incentive is creatédfor societal actors to modify their behavior in

orderto win the race.

Over time, however, the outcome may be different. After societal
actors have seemtroduceda number of truly unexpecteetrospective
allocation® that is, races where the participants truly have no idea that any
race is afodi they may begin to anticipate them. This may manifest itself
in two ways. First, societal actors who anticipate the impending
introduction of a property allocation device may alter behavior based upon
speculation as to what the allocation device will look lil&cond, societal
actors who anticipate the impending introduction of an allocation device
may engage in another kind of race: a race to capture the regulatory
mechanism so as to ensure that the allocation device will reward them and
not others.

For retrospective allocatiorto maintain its effectiveness on an
ongoing basis, the criteria favinning allocationsmust be changed over
time. In effect, to avoidetrospective allocatiodevolving into a standard
race as prospective participants learn the egleeriteria, the criteria must
be varied, unpredictably. The more that the variation is unpredictable and
seemingly random, the more effective thetrospective allocatiomwill
continue to be at avoiding overexpenditures and resource depletion.

The puwblic choice question remains as to why the legislature, by
reducing the chances of regulatory capture, would opt to forgo the chance
to collect economic rents. Indeed, the mere fact that rights are being
Agrandfat her edo sseekigemslreadyt shcaessfullyo me r e
taken place. A pessimistic answer might be that, even with some form of
retrospective allocatioin place, the legislature has enough other means
remaining to reward rergeeking sub rosa. In this way, the legislature can
have its eke and eat it, too: It can announce an allocation scheme that on
the surface seems to allocate property fairly, if mildly unpredictably, while
at the same time distributing valuable interests to preferred constituents in a
manner that lies more behind theenes.



Allocation and Uncertainty 4

A more optimistic answelis that the legislature, rather than
challenge strong, preexisting norms, opts instead to devolve authority on a
regulatory body that itself is not beholden to any particular interest group.
For example, in the casé fisheries, community norms may be especially
strong, and federal law directs that quota systems be designed by fishery
councils that include local representatives as well as national government
representatives.

The arguments in this Paper are impadrtéor several reasons.
First, the Paper sheds light on a growing, yet underexamined, method of
initial allocaton.One mi ght argue that the Initi:
The trading of rights will result ultimately in an efficient allocation of the
rights, and therefore of the underlying resourcehis argument fails for a
few reasons As a threshold mattewhile trading has tended to accompany
the use of retrospective allocations in current environmental and natural
resources law, there is noetiretical reason that it mufst Even with
trading, howeverinitial allocations are of import First, the efficient final
allocation of the resource will result only under the unlikely assumption
that transaction costs are nonexistent or at least veryitothe far more
likely setting of positive transaction costs, the initial allocation may go a
fair way toward determining the final allocatidrSecond, even if the same
final allocation will result, the initial allocation will have an effect upon the
distribution of wealth.Indeed, the importance of this distribution choice is
evidenced by the extensive lobbyfrand litigatior? that often accompany

! Cf. Michigan v. U.S. EPA, 213 F.3d 663, 676 (DCir. 2000) fif transaction costs
were zero, the only effect of the initial assignment of cutbacks would be distributional:
firms would make only the cheaper cutbacks, but firms with higls®amnreduction costs
would buy allowances from those with low costs and thereby transfer wealth t@jthem.
2 Cf. Jonathan Remy NasRraming Effects and Regulatory Choj@&2 NOTRE DAME
L. ReEv. 313,33738(200§ ( n Vi ewed fr om t he righesrcorpneaedt i ve of |
andcontrol regimes appear as pollution permit regimes under which the permits are not
tradable separate fr.om the underlying propert:’
Consider also the case amnesty for illegalimmigrants, which has, as | discuss
below, similaritiesto retrospective allocatiorseeinfra text accompanying note @0but
where any rights that are conferred are not tradable.
3 Cf. Michigan 213 F.3dat 676 & n.3 (D.C. Cir. 2000) fioting in general that
fitransaction costs notoriously are not zeknd that, in the context of the proposed
nitrogen oxi des t r adi n glance yats EP&'sn redulatiens dor a t i ss|
allowancetradingwill convince any doubter that transaction costs can safely be expected
to be substantial;) Jonathan Remy Nasfaxes and the Success of Nbex Market
Based Environmental Regulatory Regimigs5 CRITICAL ISSUES IN ENVIRONMENTAL
TaxATION (forthcoming 2008) (arguing that federal income tax treatment may impede
trading of tradable pollution permits)
“ See, e.g.Lisa HeinzerlingSelling Pollution, Forcing Democragyl4 STAN. ENVTL.
L.J. 300, 32832 (1995) (detailing the substantial lobbying that accompanied the drafting
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retrospective allocations. Third, the allocation of rights may have
significance beyond the simple nedary realm. For example, the ability to
continue to pursue a resource may be embedded in individual and
community life choices, as is often the case for fishing rigHEsurth, all

these problems will magnified to the extent that, as is often the roase,
allocations are undertaken annually such and the initial allocative scheme
persists for many yeafs. Indeed, creating an initial allocation scheme
generally creates along with it an incentive amdmgneficiariesto
perpetuate that scherfie.

The Papey s ecord important contribution is thathe use of
uncertainty in allocating grandfathered rights provides an important caveat
to the law and economics literature on legal transition reliet [arature
takes the general view that transition relisf inadvisable in that it
discourages societal actors from actively anticipating legal transitions.
This Paper argues that, somewhat to the contrary, an ability to anticipate
with absolute certainty may create a suboptimddlyge incentive to
c onf o rsipehaviore 0

Third, along similar lines,an understanding of retrospective
allocations may change our perceptions of grandfathering generaily. T
literature on transition reliefometimes characterizggandfatheringas a
Anecessary emakeladew legahregome poéticallytfeasible, it
may be necessary to compensate those who would do badly under the new
regime. Yet, insofar as retrospective allocation methods constrain
government discretion, they seem to exhibit elements of fairnessrthat
would not expect if they were purely designed to compensate pdyitical

of the allocation provisions of the national sulfur dioxide trading system under the Clean
Air Act Amendments of 1990).
® See, e.g.Alliance against IFQs v. Brown, 84 F.3d 343 (9th Cir. 19@iipation
challenging allocation of fisheries quotas).
® See, e.g.John TierneyA Tale of Two FisheriedN.Y. TIMES, Aug. 27, 2000, sec. 6,
p. 38 (desdbing someone, a@eckhand n a New England fishing boat for 11 yeano
didnét | ike the notion that, under a tradabl e
to buy their way into the fishedgontwdd FfAwas ho
the door shut on méhe said.d've put a lot of time into this business. That's notfai.) .
" For example, Phase | of the national sulfur dioxide trading system was in effect from
1995 to 1999, during which period a single allocation scheme waseirt effid controlled
annual sulfur dioxide emission allowance allocatioBgeClean Air Act 8404(a), (¢, 42
U.S.C. 87651c(a), (e). Under Phase II, which began in 2000 and will remain in effect
through 2009, a differe@tbut still a singl® scheme contrslannual allocationsSeeid.
§8402(28), 405, 42 U.S.C. 8851a(28), 7651d.
8 SeeJonathan Remy Nash & Richard L. ReveBrandfathering and Environmental
Regulation: The Law and Economics of New SolRegiew 102 Nw. U. L. Rev. 1677,
1729(2007)
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powerful losers. Indeed, retrospective allocationgy be justified on
grounds of fairness where not to grandfather would effect large, unwanted
changes on i ndoneomdunites.s 6 | i ves and

Fourth, an understanding of retrospective allocatio@y be of
valuebeyond just the area of allocating grandfathered rights to access and
deplete natural resourcess | note below the issue$ considethere have
analogies in divees fields, such as the granting amnesty for illegal
immigrants and evaluating andssessingcademic actors and institutions.

This Paper proceeds as followis Part I, | explicate thenotion of
retrospective allocation. | also provide examples ofetrospective
allocationthat have been put into practice in recent ye&msPart Ill, | set
out the benefits and costs of retrospective allocation as compared to other
possible allocative approaches.

In PartlV, | explain the evolution afetrospectivallocation | start
by explaining how basicetrospective allocatioevolves from thesetting
whereraces to capture may initially hold swayl next explain how the
design ofretrospective allocation regimesust evolve in order to retain
some level ofuncertainty in order to avoid allowing societal actors to take
advantage of anticipation of the implementation wdtrospective
allocations

In Part V, | consider the difficult question of why, even assuming
thatretrospective allocations agelogicalimprovement over the traditional
race, regulators would want to addpem Specifically, if the problem
with the raceto capturei s peopl e fAgaming the syst
possible response would be simply to auction off all property rights, i.e., to
eliminate grandfathering. Assuming (as seems to be the case) that
regul ators arendét willing to do that,
even an incremental improvement? | offer two explanatimmsthis
phenomenonone grounded in norms and théhet grounded irpublic
choice | first argue that, in certain settings, strong norms may restrict
governmentos ability to eliminate pre
preserve the resource supply compels the government to take some action.
Second, largue that the evolution towareétrospective allocatiomns not
only logical from an efficiency standpoint, but also is the next logical step
from the standpoint gfublic choice

® Sednfra Part VI.
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In Part VI, | discuss briefly possible applications for the analysis
herein other fields A brief conclusion follows.

I. THE CONTOURS OF RETROSPECTIVE ALLOCATION

In this Part, | examine the contours retrospective allocation.|
offer abasic definition andomeexamples.

In order to understand retrospective allocatioosnsider two
paradigmatic settingg in which retrospective allocation has arisen.
Consider first a settingn which societal actors initially may freelg)/ access
and deplete a resource, presumably under a rule of first possesdibe.
capture and ultimatase of the resource is societally desirable. However,
per haps because of the deleterious eff
the rule of first possession gives risehe governmendecidesto institute
a regulatory regime that will restrict accéssand the freedom to deplete,
aresourceThe regime is said to Agrandf at he

19 seeDean Lueck;The Rule of First Possession and the Design of the B&W.L. &
EcoNn. 39 3, 393 (1995) (AFirst possession rules
establishing property rights. o).

1 Perhaps most commonly assaeih with the celebrated fetxunt casepPierson v.
Post 3 Cai. R. 175 (1805), first possessican be conceptualized to invoke three
elements: First, there is a property interest to be awarded. Second, that interest is to be
awarded to the party who witise race to captudethat is, to the party who captures the
property first. Third, t he dy-tasenbadisjbyn of i C ¢
reference to the particular circumstances and policy considerations raised by the property
interest therat issue.

The rule ofPierson v. Poshas been adapted for use in numerous other settings. For
example, versions of the race have been used to award property interests in other sorts of
wild animals,see, e.g.Ghen v. Rich, 8 F. 159 (D. Mass. 188d]io frequenciessee
Carol M. RosePossession as the Origin of Proper82 U. CHI. L. Rev. 73, 75 (1985),
and baseballsee, e.g.Popov v. Hayashi, No. 400545, 2002 WL 31833731 (Cal. Super.
San Francisco Cty. Dec. 18, 2002Yore generally, it has beeapplied in the context of
the allocation of a publicly held natural resource portions of which are reduced to private
ownership as they are captured and removed from the comn{®hg. race to capture
may be conceived of narrowly or broadly in this regaBee, e.g.Jason Scott Johnston,

The Rule of Capture and the Economic Dynamics of Natural Resource Use and Survival
under Open Access Managemest ENVTL. L. 855, 856 (2005) (distinguishing between
races for commonkpwned and publichowned operaccess property, and between rules

that award only what one in fact captures as opposed to rules that grant a first possession
the right to harvest the entire resource); Lueslipra note 10, at 396 (distinguishing
between races to capture that award the wittte entire stock and races to capture that
award the victor simply some of the flow from the stock).)

On the deleterious effects of the race to captgeinfra text accompanying note$88
85.
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not SLilz?jeclto regulationthose whoengaged in the activity beforetook
effect:

Limiting access to the resource without a cap on depletiay be
insufficient, however. Continued access to an exhaustible natural resource
will often continue to result in itanacceptably excessiwepletion. It has
thus become increasingly common for the government to create a permit
system under which satal actors may only access and deplete the
resource to the extent that they hold permits authorizing them to do so.
Each permit allows the holder to exhaust a set amount of the reSpurce
permits are limited in number and freely tradafile. The permits
themselvesbecome tantamount to property righitso obtain property
rights in the underlying resource. In accordance with the general notion of
grandfathering, the permits are initially allocated to those who previously
had access to the resource, antsantially in proportion to the extent to,
or rate at, which they previously enjoyed depletindlih general, the total
number of permits is set at or, more commonly, below current levels of
depletion. Thus, the effect of such a system is to cap thkawtount of
resource depletion.)In effect, then, those who engaged in the relevant
behavior during the relevant time period captured not only the resource that

2 Thus, for example, zoning ordinances generally diethdr norconforming uses.

'3 For example, each allowance under the national sulfur dioxide emissions trading
program authorizes its holder Ato emit, duri n
sul fur di oxi de4023), 42QISeC8 6514(3).r It isAhedreticAlly possible
instead to issue allowances in units of environmental degradation (which may differ from
emissions). SeeJonathan Remy Nash & Richard L. Revelslarkets and Geography:

Designing Marketable Permit Schemes to Cdntrocal and Regional Pollutants28
EcoLoGYL.Q. 569,61821(2001)

It is possible to construct trading regimes under which permits are tradable only
within distinct regions,see Nash & Reveszsupra note 13, at 61518; id. at 58994
(discussing rejeed proposals to have two separate regions for sulfur dioxide allowance
trading), or to impose constraints on trades that traverse regional boundeeies, at
611-12 (discussing a twaone air pollutant trading program in the Los Angeles
metropolitan eea, under which trades are allowed to proceed from the coastal zone to the
inland zone, but not vice versay. at 618 (discussing the possibility of introducing
exchange ratios for trades that traverse zonal boundaries).

!5 SeeNash supranote2, at335-36. Note that many regulatory regimes, including in
particul ar the Clean Air Act s sul fur di oxi d
notion that the pr ogee&mEléan prAct B40A)s428.65.€. proper t
8§ 7651b(f) (charactérzi ng an all owance under the program
emit sulfur dioxidedo that MnAdoes not constitut
in this subchapter or in any other provision of law shall be construed to limit the authority
of the United States to terminate or i mit .
guestion whether such a provision alone is sufficient to preclude a Takings s&em,

Jonathan Remy NasHradable Pollution Permits and the Takings Clayseorking

paper).
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they sought (and could claim under the rule of capture), but they also
turned out to have ctyred (unbeknownst to them at the time) valuable
allocation rights that will allow them to continue to access and deplete the
resource (or to sell those rights and thereby to profit) in the future.

Another paradigmatic setting for the emergence of spactive
allocationis asituation in which societal actors have been engaging in the
process of producing a commoditgay widgets. Widget productionis
societally desirable, but alsmecessitates (at least under -current
technological conditions) the gem@on of a pollutard say an air
pollutan® as a byproduct. At low levels of production, the air pollutant
does not inflict substantial harm, but over time as widget production
intensifie® both in terms of the absolute number of widgets produced and
the number of widget plants, the pollution effects become problematic.
effect, the natural resource of clean air is being depleted. As above, the
government decides to restrict access to the resource, i.e., to restrict the set
of actors who may emit the palant and thus deplete the resource. Also as
above, the government decides to control the amount of depletion using a
permit system, and to allocate the permits access via a system of
grandfathering.

The second setting differs from the first in thatthe first setting,
the capture of the resource is itself societally productive, while in the
second setting the generation of the pollutant is not (and never was)
valuable. However, the pollutant is merely a necessary byproduct to the
production of widets, which has always been and continues to be
societally valuablé® Thus, while both scenarios rely upon grandfathering
to allocate permits, the grandfathering schemes seek to reward different ex
ante behavior. In the first setting, the governmentymmedly seeks to
reward successful resource harvesters; thus, one would expect the
allocations to be substantially proportionalpgoor harvest rates. In the
second setting, by contrast, the goal is to reward successful widget
production, but also widggiroduction that generated comparatively less
pollutant; one would thus expect the grandfathering scheme to offer
permits roughly proportional to prior widget production, with the
di stribution moder at ed by an adj ust

16 SeeNash,supranote 2, at 357 ( Marketbased regulations tend . to frame their
function so as to partition the act of pollution from the underlying activity out of which the
pollution emission originated,) Lee Anne FennellProperty and HaklTorts, 116 YALE
L.J. 1400, 140716 (2007) (distinguishing between harm, and useful activities that may
result in harm as a byproduct)
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r e s p on glgebproduoerswand/or to disfavor ecologically irresponsible
producers.’

These two examples present paradigmatic settings in which
grandfathered distributions of permits might arid¢ot all grandfathering
regimes constitute retrospective allocatiom®wever To make that
determination, one must considerhether societal actors know with
certainty while the behavior is unrestricted that engaging in the behavior
will entitle them to grandfathered rights. If so, then the regime does not
allocate retrepectively. If not, then it does.

Prominent recent examples of retrospective allocations are found in
the area of environmental regulatifh As an example that corresponds to
the first paradigmatic settingonsider the allocation of individual fisigin
guotas (Al FQso) . |l FQ systems are a me
preserve fish stock. Traditionally, fisheries were operated as an open
access systeft,under which fishermen removed a fish from the commons
and claimed a private property righy virtue of being the first to catch that
fish, i.e., under a t?% aTduetoieaomomit fir ac e
predictions, the open access system and the race to capture led to a tragedy
of the commons and its accompanying symptoms: overfistegetion of
fish stock, and inefficiently large expenditures of resources to catcft fish.
Beginning the late 1980s, the United States began to experiment with
IFQs* Today, they are implemented under the Magnuson Fishery
Conservation and Management Acti Ma g n u s ¥ mThe Magnuson.

" This makes sense from a property theory perspective, insofaidget production
has Lockean value, while pollutiorrq@luction qua pollution production does nogee
infra note 29 (explainingLeighRay monddés application of this n
allocation of air pollutant emission allowances).

'8 The fact thatetrospective allocatiois emergingn these areais not surprising.See
infra text accompanying note6837.

9 Alison Reiser,Property Rights and Ecosystem Management in U.S. Fisheries:
Contracting for the Common24 EcoLoGY L.Q. 813, 820 (1997).

% See, e.g.Dallas DelLuca, NoteQne for Me and Onéor You: An Analysis of the
Initial Allocation of Fishing Quotasl3N.Y.U. ENvTL. L.J. 723, 734 (2005)

%1 Sedinfra text accompanying note5816 U.S.C. 8L 8 0 1 ( &Cpriail $tockis @f fish
have declined to the point where their survival is threatematpther stocks of fish have
been so substantially reduced in number that they could become similarly threatened as a
consequence of (Ahcreased fishing pressure, (B inadequacy of fishery resource
conservation and management practices and contol&;)direct and indirect habitat
losses which have resulted in a diminished capacity to support existing fishingdévels.
LEIGH RAYMOND, PRIVATE RIGHTS IN PUBLIC RESOURCES EQUITY AND PROPERTY
ALLOCATION IN MARKET-BASED ENVIRONMENTAL PoLICY 15 & n.2 (D03).

2 SeeReiser,supranotel9, at 82021.

16 U.S.C.88 1801:1883.
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Act vests regional fishery management councils and the Secretary of
Commerce with authority to promulgate IFQ programs, if they so cH8ose.

The fisheries councils have generally implemented IFQ programs that
distribute fihing quotas based upon prior fishing histdryFor example,

one fishery council has allocated fishing quotas to owners and lessees of
vessels based upon legal fish landings in years before the regulation was

putin place. In particular, only owners arek$ees @ but not workers

ond vessels thatade legal landings of halibut or sablefish during 1988,

1989, or 1990 are eligible; each such owner or lessee receives a quota share
based on the vessel ds highest total I
during 1984 to 1998° Every year, the regional director allocates
individual fishing quotas by multiply
annual allowable catcH. The regulation became effective in the mid
1990s,thus rewardingoehavior well prior to the exctment (and indeed

even the design) of the provision. In short, owners and lessees of vessels

that happened to make legal landings during one -yeae period (1988

1990p but not those that made legal landings for 20 years prior thereto or

in the yearsfollowingd received quota shares. In other words, they

“The Magnuson Act asserts the federal gover
within the exclusive economic zonil. § 1811(a), and to a limited extent outside the
exclusive economic zone as wellsee id. §1811(b). The Magnuson Act defines
fexcl usi ve econotnd zone 2siablished bly ®roclareatiom Numbered
5030, dated March 10, 1983, 0 with the provis
chapter, the inner bodary of that zone is a line coterminous with the seaward boundary
of each of the coastal States]. § 1802(11).

After asserting this broad federal fishery management authority, the Magnuson Act
proceeds then largely to devolve that authority on eigktg i o n a | iFi shery Man:
Co un c Bdeid..§8852. The councils and the Secretary of Commerce may develop
fisheries management planseeid. § 1853 (setting forth the required and discretionary
contents of fishery management plarigl); § 1851 (séting forth national standards for
fishery conservation and management.,., with whi
and any regulation promulgated to implement any such plan,.s ha | | bded. consi ste
§ 1854(a) (providing for review by the Setary of Commerce of all fishery management
plans promulgated by regional fishery management councils). In particular, the
management councils and the Secretary are granted the discretion to include in a fishery
management plan faod itmhée dddgI1BIBONE SO syst em f

At one point the Magnuson Act imposed a moratorium on new IFQ systems, but that
moratorium expired in 2002. See Katrina Miriam Wyman, From Fur to Fish:
Reconsidering the Evolution of Private Prope@@N.Y.U. L. Rev. 117, 18589 (2005).

% Tradable fishing quotas schemes in other nations have also used historic data as the
basis for allocating fishing rights. For explication of the allocation methods used in
various fisheries, se€oMM. TO REVIEW INDIVIDUAL FISHING QUOTAS, NATG RES.
COUNCIL, SHARING THE FISH: TOWARD A NATIONAL POLICY ON INDIVIDUAL FISHING
QUOTAS (1999); DelLuca, Notesupranote20, at 74256.

%50 C.F.R. $76.20(b).

?"1d. § 676.20(f)(1).
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received property interests in excess of the legal landings of fish that they
knew at the time they were receiving.

As an example that corresponds to the second paradigmatic setting
consider the &cation of air pollution emissions allowances.
Domestically, mder the national sulfur dioxide permit trading system
authorized by the Clean Air Act Amendments of 1990, the underlying logic
of the initial grandfathering is to give each existing eledirigenerating
source a number of allowances equal to the product (in tons) thie (i)
sourcebds basel idndichfwasetdken ¢doobe the average o n
consumption during 1985 through 198@nd (ii)the lesser of 1.2 pounds
of sulfur dioxide per millionBTUs and its actual 1985 emissions rate (in
pounds of sulfur dioxide per million BTU$J. In essence, sources received
permits in rough proportion to the amount of fuel that they consumed (and,
at the same time, pollution that they generated) in yearsebtfe program
became effectivé’

Consider as well the allocation of emissions allowances at the
international level. Under the Kyoto Protogolvhich was negotiated in
1997° and entered into force iB0058 developed countries are called
upon to reduce tlie greenhouse gas emissions to a percentage of their
1990 emission level&.

%8 Nash & Reveszsupranote13, at585.

29 The sulfur dicide emissions allowance allocations were determined based upon two
factor® fuel consumption and emissions @twith historical data used only for the
former. Leigh Raymond has argued that this makes sense, insofar as only the first factor
relates to théveneficial activity in which societal actors were engag&eeRAYMOND,
supranote21,at7879 (noting that the Bush Administrat:i
of sulfur dioxide emission allowances blended two faédnsstorical fuel consumption
and castant emissions radeand that the use of historical data for the first factor, as

opposed to the second, makes sense insofar a
generate electricity is close to th[e] Lockean ideal: it represents work by utilities

benefiting the 1| arger community by providing
emissions rate... is obviously much I ess Lockeano) . T

actors as having engaged in a societally valuable race to capture to theoeuteir fuel
consumption but not their emissions rates.

% Eileen ClausserCarping at Kyoto 34 GEO. WASH. INTA. L. Rev. 247, 248 (2002)
(book review ofDAVID G. VICTOR, THE COLLAPSE OF THEKYOTO PROTOCOL AND THE
STRUGGLE TOSLOW GLOBAL WARMING (2001)).

1 Erik Bluemal, Unraveling the Global Warming Regime Complex: Competitive
Entropy in the Regulation of the Global Public Gpdd5 U. PA. L. Rev. 1981, 1993
(2007).

32 SeeJonathan Remy Nasfipo Much Market? Conflict between Tradable Pollution
Alowmances and t he #Po,l28HARve ENVTP B.YREVO465PB0B & c i p |l e
n.175 (2000).
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The basic definition and examples shed substantial light on the
concept of retrospective allocations. But some of the contours remain
hazy. Consider first what it meansltioe efit ai no or Auncert a
legal regulation. One could be truly igno@&rand, therefore, uncertén
of future congressional (or regulatory) action that later will make behavior
during the current years important for subsequent allocatitvisen it is
truly unanticipated, retrospective allocation rewards those who previously
depleted the resource, and in proportion to the extent of that depletion,
even though they acted without knowing that any such retrospective
allocation would take placeOne could aoexpect some congressional (or
regulatory) action but be uncertain as to exactly what time o,
more generally, exactly what critediawill be considered under a future
allocation schem& Under this variant, the actor receives an allocation for
having previously capturing the resource without knowing exactly what
rights would be awarded or how they would be distributed.

Consider seconthe questiorof timing: At exactly what time must
the actor face legal uncertaintyAn allocation is retrospeoe provided
t hat , at the time that the actords be
allocations, the actor is not certain that that will in fact be the case. Thus,
for example, in the setting of the fishing quotas allocation, the relevant
year® 1984to 199 predated even the announcement that an allocation
scheme would be creatél.

% consider situations in which one is uncertain to subsume in this regard situations in
whichone faces a more calcul abl e donmtrolsSe® as t o
Henry E. Smith, Property and Property Rule9 N.Y.U. L. REv. 1719, 1724(2004)

( [R]isk is variability in outcomes that can be captured by a probability distribution, but
uncertaintycannot be quantified in this way.) As | discuss belowthe more that risk
prevails over uncertainty, the more likely it is that societal agtorsat least those with
ample resourcés may be able to hedge against that risk. Thus, for example, if a societal
actors is certain that sombut not sure as to exhc which, of the nextten yearswill

prove to be of relevance for allocation purposes, the actor can minimize risk by engaging
in the requisite behavior during all ten years.

%] concede that the interplay of d&wncertain
bourdaries. For example, there is theoretically always uncertainty as to what form
legislation will take once enacted, and indeed whether it will be enacted at all. Still, at
times, those uncertainties may be at particularly low ebb. For exakhpke Logue has
suggested thahew tax laws should be applied prospectively, not from the date of
enactment, but from the date that they are originally proposed in CongbesKyle
Logue, Tax Transitions, Opportunistic Retroactivity, and the Benefits ofeGunent
Precommitment94 MIcH. L. REv. 1129, 1180 (1996).



Allocation and Uncertainty 14

1. BENEFITS AND COSTS OFRETROSPECTIVE ALLOCATIONS

Having conveyed an understanding of the notion of retrospective
allocations, | turn now to an initial discussion of thessts o benefits. To
see these, | compare retrospective allocatibdepletion rightswith two
competing options One isthe introduction of system of depletion rights
with initial allocations which, as under retrospective allocation, is based
uponthe behavior of societal actors to that point but that, unlike a system
of retrospective allocation, is announced such that societal actors are aware
of the pending allocation when they engage in the relevant behavior. The
other is the introduction of system of depletion rightwith no transition
relief, the permits are to be auctioned off, say annually, by the government

As | compare across these three possibilities, | consider three areas
of relative benefit and cost: (incentive effects, (iiindfall allocations
and fairness, (iijpdministrativeease andosts and (iv)efficiency gains
and losses

a. Incentive Effects

Consider first reliance upon the typical rule of first possession to
allocate resource depletion rights. As a general mditst possession
will, for a resource that is exhaustible and scarce, often give rise to a race
to capture the resource. And races to capture have been assailed for giving
rise to undesirable incentives, including overinvestment in effort and
technologyto win the races, and overconsumption and depletion of the
property at issu& Because races to capture award property to those who
win the races, Airace to captureo sche
in the relevant races now rather than lated anlarge scale rather than
small scalé even if it would be more efficienabsent the racd¢o delay
entry in the race or to race to capture smaller amounts of property. Each
prospecti ve Aracero faces the possibi
partidpate in the race (or participates but to a lesser extent), then others
will win the race and garner most or all of the available property. The
Arace to captured model thus <creates
large amounts of money, time, andoef in winning races to capture.
Similarly, the race creates an incentive to capture property now and in large
amount® even if it would be more efficient to delay capturing the
property and to capture it in smaller amounts. Thus, the race creates the
incentive to overconsume property resources. And, to the extent that the

% Seel ueck,supranote 10 at 396.
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resource at issue is either exhaustible or consumed to a level at which it is
nonrenewabl e, allocation of property v
in inefficient depletion oftie resourcé®

This fundamental problem with the race to capture can be put
succinctly thus: To the extent that the law is transparent in awarding
property based upon winning the relevant dateat is, based upon
fulfilling certain requirements or meegncertain goald eligible societal
actors are given the incentive to modify their behavior to try to fulfill those
requirements and meet those goals. Assuming that the race is designed to
further societally desirable objectives, these behavioral moddicatare
presumably desirablép a point The problem arises, however, that too
many actors will engage in too manwr too substantiél modifications.

In other words, the incentives created by the race exceed those reasonably
and efficiently demanded byeiety. Indeed, it may often be the case that
the deleterious effects of the traditional race outweigh the benefits that the
race offers.

Put another way, society (through legislatures or courts) designs
Afirst possessiono s cthosemwehe engage imwar d |
societally desirable behavior; they seek both to reward -tiédact
behavior that society considers valuable and worthy, and also perhaps to
create an ex ante incentive to engage in such beh&vlarorder properly
to award propay under a race to capture, then, it is necessary for society
somehow tomeasurewho engages in that behavior, and to what extent.

However, the foreknowledge that society will seek to measure behavior
and then award property on that basis creates antiveeior societal

% To some degree, the fact that race to capture regimes may award windtaliss,
that they may allocate property to undeserving actors over deserviagseamfra Part
lll.bd may offset some the problems of overinvestment: The factual uncertainty inherent
in any race to capture should serve to some d
to win the race. For example, the fact that Post knowsPieason may be awarded the
fox despite his substantial efforts (or that the fox he catches may be far less valuable than
the foxes caught by others) should reduce the amount of investment that he (Post) is
willing to put into winning the race.
At the sane time, however, the same factual uncertainty may leadréater
investment, especially as actors continue to engage in the race multiple times and the
resource becomes more valuable and scarcer. Provided that greater investments make (or
are perceivedo make) winning the racsufficiently more likely, then actors will invest
more in trying to win the race: If Post knows that his investments will yield foxes (and
more valuable foxes) enough of the time such that the cost of his investments will be
coveked, then the investments will make economic sense to him.
37 Cf. RAYMOND, supranote 21, at53 ( descri bing #fAintrinsico pr
methods, which are based on historical performance, arise out of Lockean norms and, as
such, Afr ec og hataaangibleandbéneficiaby s e s t
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actors to adjust their behavior in advafteAnd, while some degree of
adjustment indeed may be desirable, it is quite possible that a suboptimally
high amount of adjustment will be undertakén.

Retrospective allocations use the itiec of legal uncertainty to
achieve two goals. First, legal uncertainty serves to reduce undesirable
behavioral alterations. Kocietal actorsare unsureof exactly the basis
upon which property will be allocated, then they are limited irsfiexific
steps they can take to modify their behavior to trphiin the propert{’

% In this sense, the problem with the traditional race to capture is similar to the
Heisenberg uncertainty principle in quantum physics. The uncertainty principle dictates
that an attempt to measure one feature ofatsumic particle necessarily has an effect on
the particle, such that some other feature of the particle will be alté3e@WERNER
HEISENBERG PHYSICS AND PHILOSOPHY. THE REVOLUTION IN MODERN SCIENCE 47-48
(1958) Cf. Laurence H. TribeThe Curvature b Constitutional Space: What Lawyers
Can Learn from Modern Physic03HARV. L. REV. 1, 17 (1989) (discussing applications
of the uncertainty principle to lawiut cf. Jonathan Remy NasBxamining the Power of
Federal Courts to Certify Questions of ®&tdtaw 88 CORNELL L. REv. 1672, 1675 n.9
(2003) (noting the limits of applying physics, which develops theories based upon
observations of the universe, to legal structures, which are developed by society).

% There are other settings in which anticipatinf a government actiomay generate
suboptimally high behavioral adjustments. Kyle Logue describes the phenomenon of
fi inderthewi r e 6 i nvest ment activity, o wher e taxpa
incentive (once the transition is being considered longtess but before it has been
enacted) for taxpayers to increase their level of investment in [an] asset that is going to
lose ... preferential supranoté3d, atd179 OavidDarahas rotedy u e
t hat fii nvest or s dmnaltereative toaeduciaghltbeielevel of investraemt
in response to the risk of future natural preservation regulation: they can accelerate their
i nvest ment and, in e s s e nchavid Ab Bana, Natural e regul a
Preservation and the Race teielop 143U. PA. L. REvV. 655,681 (1995);see alsdean
Lueck & Jeffrey A. Michael Preemptive Habitat Destruction under the Endangered
Species Ac¢t46 J.L. & ECON. 27 (2003). RobertCooterhas di scusse.d how, i w
government action is likely toebjudged a taking [of property] with full compensation, [a
property owner] will give insufficient weight to [the] loss in profits in the event of

government action, 0 and, aRobeatF. CooterWwhityin Awi | | i
Tort, Contract, ad Property: The Model of Precautipid3 CAL. L. Rev. 1, 21 (1985)

And Steven Shavell has not.ewbuldohlyhavye enseed bi | i t vy
[a] harmful activity in period 2 might... choose to enter in period 1 in order to be able t

obtain grandfathered status and operate | ater

On Optimal Legal Change, Past Behavior, and Grandfathetiagworking paper).Cf.

Ehud Guttel,The (Hidden) Riskf Opportunistic Precaution®3VA. L. REv. 1389, 1395

1406 (2007) (arguing that legal certainty as to the necessity for a tortfeasor to compensate
a victim provided that the victim make some precautionary investment creates an
incentive for inefficiently high investments in precaution).

% The effectof legal uncertainty is this context is to be contrasted with the notion,
advanced by the precautionary principle, that steps are to be tak&oiticatastrophic
effects the likelihood of which is uncertaisee generalljonathan Remy NasBtanding
and the Precautionary PrincipJel08CoLuM. L. Rev. (forthcoming 2008).
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At the same time, the fact that a retrospective allocation is used to
distribute grandfathered rights means that the desirable behavior that the

race to capture is meant to encage in the first place still will be

undertaken. Put another way, since the ultimate legal criteria for
distributing the grandfathered rights are baseaga ct or s6 per f or man
prior runs of a typical race to capture, one can rely on the fact that
paricipants engaged in the race to capture to exert effort to capture the
property there at issudn the end, desirable behavioral modifications, but

not suboptimally large behavioral modificatipstiouldresult.

Indeed, this reasoning explicitly unded the structure of some
retrospective allocation regime$-or example, in an environmental impact
statement governing the allocation of fishing quotas set out above, the
fishery council expl ained: A6 E] xtend
[1990] woul have provided an incentive both for additional fishermen to
enter the fishery and for previous entrants to adopt extreme fishing
methods in order to increase their landings and, therefore, the [quota
shares] they would receive if an IFQ program [werepime me fi't ed . 6 0
And, subsequently called upon to consider a legal challenge to the
all ocation met hod, t he Ni nth Circuit
participation in the fishery while the rule was under consideration had been
considered, then people wduhave fished and invested in boats in order to
obtain quota shares, even though that would have exacerbated overcapacity
and made no economic sense independent]] of the regulatory
benefit.... ¢ Added the <court: fAHad the Sec
extenad the 1990 cutoff, the incentive to pour money and time into the
fishery in order to get a bigger quota share, for those who could afford a
long term speculation® would have been

For these reasons, retrospective allocations seem to &ave
advantage, in terms at least of incentive effects, over allocations based on a
race to capture. But will this advantage persist over time? Consider the
possibility that, as the implementation of retrospective allocations becomes
more commonplace, societttors will anticipate that implementation and

41 Alliance against IFQs v. Brown, 84 F.3d 343, 346 (9th Cir. 1996) (quoting a 1992
environmental impact statement).

“21d. at 346.

The legal ground for this aspect of the chalkemgps that consideration of prior years
violated the statutory directive that the cou
account .. present participat i Aa8b3(h)(@®A)t Mmhe coiri shery. o
sustai ned t hennfethadlnghe fade of this challergeedd4 Fo3d at 346
48.

3 Alliance against IFQs84 F.3d at 348.
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thus try to adjust their behavior to maximize their take despite the legal
uncertainty inherent in such allocatioffs. The first time a retrospective
allocation is implemented, societal actors will likely @eight completely

off guard. The same may be true the second and third times. Eventually,
however, it is reasonable to expect at least sophisticated societal actors to
anticipate such schemesdeed, in the analogous setting of incentives for
landownersto develop land before government restrictions on regulation
take effect, David Dana has identified two reasons to expect accelerated
development that seem applicable to the setting of natural resources
depletion fiFirst, the potential scope of presergatiregulation is now so
broad that the owners of virtually any undeveloped land in the United
States know or should know that they are subject to some risk of future
devel opmentf’ahdcodfrsdlesomd, although
ecological preswation is now vast, its actual progress has been gradual.
With respect to any particular ecological resource, the lag time between the
date of the first serious proposal for preservation regulation and the actual
implementation of such regulation is oftera n y  yPelfsthatshappens,
however, how can retrospective allocation retain its efficacy, i.e., remain
uncertain?

The question is made more complicated because we ordinaarilly
societal actors to anticipate legal change. Law and economicgstleor
arguethat it is efficient for societal actors to anticipate, and adjust in
advance to, changes of all sditsLegal change, they explain, should be
treated no differentlf® And, at least for sophisticated actors, it is not

4 Cf. Dana,supranote39, at 681 {i [ He Jpotential scope of preservation regulation is
now so broad that the owners of virtually any undevelopad In the United States know
or should know that they are subject to some risk of future developmental coénjrals.

*1d. at681.

“®1d. at 683.

Dana offers two other reasons to expect landowners to anticipate and to have the

opportunity to engage in adeeated development before government regulation impedes
t hat orpird,ithe losses imposed by uncompensated natural preservation regulation
sometimes are very large in absolute terms and in terms of the overall value of the affected
investment dd. a t 6 8 4 ,ourth, rand pérHags]most important, the strong norm of
nortretroactivity in the regime of natural preservation regulation means there is a
relatively easy means of protecting oneself against the risk of a future uncompensated
regulation restcting developmentievelop immediately and thoroughlyal.

4" SeeNash & Reveszsupranote8, at1726 (explaining that, under the dominant law
and economics approach to legal transitions, transition rules that lessen the effect of legal
regime shifts & undesirable insofar as they inefficiently discourage societal actors from
anticipating legal change).

“8 Seelouis Kaplow,An Economic Analysis of Legal Transitiorg® HARV. L. REv.
509, 58487 (1986);cf. Ann Woolhandler,Public Rights, Private Rightsaand Statutory
Retroactivity 94 Geo. L.J. 1015, 1055 (2006) (noting the law and economics literature



Allocation and Uncertainty 19

unreasonable to expecteth to anticipate legal chang®s.The notion of
completely random changes to the governing legal regime would render
such anticipation impossible.

The answer to the question is constrained randomnessseliting
of a truly unanticipated retrospectialocation, the participants do not
know even that an allocation is afoot. After a time, it is reasonable, and
probably desirable, for societal actors to expect that a retrospective
allocation scheme is afoot. The key is to kespdomthe precise critéa
by which the allocation will be conduci&d.e., the criteria according to
which success will be measured and property will be allocated.

Of course, it will not do to make the criteria completely random: A
retrospective allocation schenshould use citeria that ultimately are
designed to reward, and thus create an incentive to engage in, desirable
behavior® Rather, the criteria need to be random enough so as to
discourage sufficiently strategic behavioral modificafibnFor example,
in the case ofisheries, while one would expect that new IFQ systems

that prewpedtive and retroactive regulatory c
Al b] ot h may upset expectationser sgroeadagrndgt teat
concludes t hat Al p]larties shoul d be encour acg
nominally retroactive or prospectiveo).

49 SeeKyle D. Logue,Legal Transitions, Rational Expectations, and Legal Prock3s
J. CONTEMP. LEGAL IssUES 211, 214 (2003) (arguing that it is reasonable to expect
sophisticated actors to anticipate legal changes).

0 Seesupra text accompanyingote40.

L A simple analogy is to the notion that teachers seeking to examine students over a
range of material may sekecertain topics on which to test but, in order to ensure that
students cannot cut corners on what they study, will not tell students exactly what topics
will appear on the examination.

Another analogy arises in the context of attempts by accreditingciggeto measure
performance without thereby affecting how participants perform. For example, in Britain,
a 2005 announcement of how productivity of university faculties would be measured in
2008 explains:

The [Research Assessment Exercise] exists tounedlse quality of research in
[U.K. higher education institutions]. It should carry out that function without
distorting the activity that it measures, and it should not encourage or discourage
any particular type of activity or behaviour other than fimg a general
stimulus to the improvement of research quality overall.

HIGHER EDUCATION FUNDING COUNCILS FOR ENGLAND ET AL., RESEARCH
ASSESSMENT EXERCISE 2008: GUIDANCE TO PANELS 5-6 (2005) (available at
http://www.rae.ac.uk/pubs/2005/01/rae0105)pdbee alsad. at 2 (making clear that the
Resear ch Assessment Exercise seeks t o Al d] e
operates neutrally without distorting the activity that it measures aititenencourages
nor discourages any particular type of activity or behaviour other than providing a
stimulus to the i mprovement of research qual.:



http://www.rae.ac.uk/pubs/2005/01/rae0105.pdf
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might use similar criteri@ including, in particular, reliance upon historical
fishing dat® to allocate IFQs, one also would expect (eventually) new
IFQ systems to vary the precise historical data upbrch the criteria
would draw®® Thus, one system might rely upon the three prior years,
while another system might rely upon the fiwear period that ended the
year before®

In the end, retrospective allocation seems preferable to allocation
based ora race to capture on the axis of incentive effe@snsider now
that th of these allocative mechanisms afford societal actors some
measure of relief from legal regime change, howevénsofar as it
understandst as desirable to create incentives focietal actors to
anticipate legal transitions (much as any other transitions), the traditional
law and economics approadms a general mattecharacterizes legal
transition relief as undesirablé. Grandfathering, in particular, may give
rise to perverséncentives, such as barriers against €ntoy exit>® and
incentives to perpetuateand extend grandfathering ruf¥s. On this
understanding because neither a race to capture nor retrospective
allocation encourages societal actors to anticipate and adjusiming
legal changes, both options are worse than simply providing no transition
relief at all.

2 The uncertainty with which societal actors initially might view retrospective
allocations tlas might evolve toward risk. This might allow wealthier actors to hedge.
Seesupranote33.

3 The question of exactly what criteria might appropriate be varied might be a difficult
one. In my view, for example, it would not make sense to varyldmsesof societal
actor® such as owners, lessees, and workers in the fishing quota éomtbatwill be
entitled to allocations.

Another difficult question is, so to speak, how broadly to vary the criteria. Choosing
three, as opposed to seven, out ofrayear period will greatly increase the costs actors
face to hedge, and thus decrease the incentive to do so. On the other hand, choosing seven
out of ten years will afford actors more leeway and seems more inclusive and Girer.

New York v. EPA, 413.3d 3 37(D.C.Cir.2 00 5) (uphol ding EPAG6s dec
new source review Clean Air Act regulations to allow firms, instead of relying upon the

two years immediately preceding a physicalrg@to a plant to determine a baseline
pollution level, toc hoose any two of the precating ten vy
year period was necessaitp ensure that the normhlsiness cyclavould be captured

generally for any indust) (quoting 67 Fed. Reg. 80,186, 80,216 (Dec. 31, 20@2Jt.

denied 127 S. Ct. 2127 (2007)

** Seesupratext accompanying notes 4.

%> SeeNash & Reveszsupranote8, at 1729.

*% SeeNash supranote 32, at 506(describing barrier against exigee alsoNash &
Reveszsupranote8,at 17081 2 ( di scussiefgf ¢ hted )i.ol d pl ant

" SeeNash & Reveszupranote8, at 1729.
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Some commentators, however, have argued that not offering
transition relief may give rise to perverse incentive effects at least in some
settings. KyleLoguehasobserve that Congress has at times attempted to
alter taxpayerso b¥forauchsacralulseidn giitnhcee ntte
Ssubsidieso t o be effective, taxpayer
government ds commit menY Lawence Bumai n t ho
and Daniel Rubinfeld have argued that the risk of uncompensated losses
that result from regulatory action may produce underinvestment in socially
productive activity”> Richard Revesz and | have argued that the large
expenses generally assamed with compliance with environmental
regulation might discourage actors from voluntarily complying with
impending regulation absent some assurance that a subsequent tightening
of the regulatory standard would likely render that investnmgntkly
obsokte® Finally, Steven Shavell has also argued that, in order to retain
incentives to encourage actors to comply with existing legal regimes that
requires behavior or investment of a durable nature, grandfathering of past
behavior may be socially advantags®?

In the end, then, the relative desirability, from the perspective of
incentive effects, of a system with no transition relief will depend upon the
particular circumstances. In the setting of resource access allocation, it
may often be the case th@tcapital investments are large, and tfig¢re is
a desire to evidence government commitment so as to avoid suboptimally

%8 Seel ogue,supranote34, at 1132, 11389.

¥ Seeid.at 1144. Logue draws a parallel to go:
contractual obligations and, on the basis of this analogy, attpaésthe government
should grant transition relief when changing incentive provisi@eeid. at 114352. But
cf. Eric A. PosnerCourts Should Not Enforce Government Contrédtaft paper).

0 SeelLawrence Blume & Daniel L. RubinfeldCompensation forTakings: An
Economic Analysjs72 CAL. L. Rev. 569, 58299 (1984) (explaining that the absence of
private insurance against government action necessitates compensation for government
takings in order to minimize suboptimally low investment$)Palazzob v. Rhode Island,

533 U.S. 606 (2001) (holding that the mere fact that someone takes title to property after
the government has imposed a regulation on land use does not bar a takings claim)

While Blume and Rubinfeld argue that private insurance agajovernment
regulation is generally not an option, there may be settings in wégrivate sectorcan
provide the assurance necessary to encowsagietalactors to take steps even before a
government program is initiated: Consider the efforts beidgrtaken by private entities
to create guidelines to certify voluntary carbon gas reduction credits even before the
advent od or in the absence 6fa formal trading system.See Amena H. Saiyid,
Consortium Issues Carbon Standard to Certify Credits Earmed/dluntary Carbon
Markets DAILY ENVT. REP. (BNA), Nov. 20, 2007, at AL1.

®1 SeeNash & Reveszsupranote8, at 172728; see alsShavell, supranote39, at 26
27.

62 SeeShavell,supranote 39, at 2, 2@7.






